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FOR  YEARS  school  administrators  have  had  to  deal 
with  requests  from  parents  to  have  medications  ad- 
ministered to  students  during  school  hours.  In  the  past, 
the  request  was  often  simply  for  an  aspirin  to  relieve 
headache  pain  or  perhaps  to  have  a  prescribed  injection 
given  to  a  child  allergic  to  bee  stings  who  might  be 
stung  during  the  school  day.  In  the  last  few  years,  as 
federal1  and  state  laws2  have  begun  to  require  schools  to 
enroll  handicapped  students,  these  requests  for  medica- 
tion have  become  more  frequent  and  more  complex.  A 
handicapped  student  may  need  an  insulin  injection  to 
control  diabetes  or  dilantin  to  control  epileptic  seizures. 
School  administrators  are  struggling  to  find  ways  to 
accommodate  students  and  to  avoid  dangers  inherent  in 
administering  medications  to  students.  Often  the 
problem  is  compounded  when  the  school  does  not 
employ  a  nurse  and  is  forced  to  rely  on  teachers  or  the 
principal's  assistant  for  administering  drugs.  Clearly, 
schools  need  written  policies  governing  the  way 
medicine  is  to  be  administered  and  controlled  on  school 
premises.  This  article  will  address  the  major  issues  that 
should  be  considered  when  school  administrators 
develop  and  boards  adopt  policies  for  administering 
medicine  in  schools. 

POSSIBLE  VIOLATIONS  OF 
NURSE  PRACTICE  ACTS 

It  can  be  argued  that  administering  medications  is  a 
nursing  function  that  may  be  legally  performed  only  by 
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1.  See,  20  U.S.C.  §  §  1411-20  (1976);  29  U.S.C. 

2.  N.C.  Gen.  Stat.  Ch.  115,  Art.  45  (1977). 


ON  OCTOBER  1  a  revised  North  Carolina  open-meet- 
ings law  went  into  effect,  culminating  the  work  of  the 
Open  Meetings  Study  Commission  established  by  the 
1977  General  Assembly.  (The  study  commission  had 
made  an  interim  report  to  the  1978  session  of  the 
General  Assembly,  which  rewrote  the  coverage  and 
notice  sections  of  the  original  1971  statute.  Those  1978 
changes  were  incorporated  with  only  minor  change 
into  the  1979  revision.)  The  new  law  revises  the  1971 
statute  in  detail  rather  than  in  gross,  because  the  basic 
policies  of  the  earlier  law  have  been  carried  forward. 
The  major  area  of  change  is  with  the  provisions  that 
permit  executive  sessions.  This  article  will  summarize 
the  new  law. 

COVERAGE 

"Public  bpdi^,"„The/©per\-irj£etings  law  extends  to 
all  "public  bodies,'  and  the  definition  of  public  body, 
first  adopted  in  1978,  was  brought  forward  without 
significant  change.  A  public  body  is  a  group  that  has  at 
least  two  members;  is  authorized  to  exercise  either 
legislative,  policy-making,  quasi-judicial,  administra- 
tive, or  advisory  functions;  and  is  established  in  one  of 
the  following  five  ways: 

—  by  the  State  Constitution, 

—  by  act  or  resolution  of  the  legislature, 

—  by  order  of  a  state  agency  that  has  created  a  local  gov- 
ernment, 

—  by  formal  action  of  a  local  government's  or  institu- 
tion's governing  board, 
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—  by  executive  order  of  the  Governor  or  a  comparable 

formal  action  of  the  head  of  a  state  department  or 

division. 
In  addition,  each  committee  of  a  public  body,  as  defined 
above,  is  itself  a  public  body. 

In  the  context  of  public  education,  the  following 
groups  or  types  of  groups  are  public  bodies:  first,  local 
school  boards,  committees  of  such  boards,  and  any 
groups  established  by  action  of  a  school  board;  second, 
governing  boards  of  two-year  institutions,  their  com- 
mittees, and  any  groups  established  by  such  a  govern- 
ing board;  third,  the  Board  of  Governors  of  the  Univer- 
sity of  North  Carolina  and  its  committees  and  each  of 
the  sixteen  university  boards  of  trustees  and  their 
committees;  and  fourth,  the  State  Board  of  Education, 
its  committees,  groups  established  by  it,  and  groups 
established  by  the  head  of  each  division  within  the 
Department  of  Public  Instruction. 

"Official  Meetings."  All  "official  meetings"  of 
public  bodies  must  be  open  to  the  public  (unless  an 
executive  session  is  permitted),  and  the  definition  of 
official  meetings  is  essentially  unchanged  from  1971. 
Such  a  meeting  occurs  whenever  a  majority  of  the 
members  of  a  public  body  gather  to  take  action,  hold  a 
hearing,  or  deliberate. 

EXECUTIVE  SESSIONS 

The  new  law  carefully  redefines  the  occasions  on 
which  executive  sessions  are  permitted,  modifies  the 
procedure  required  before  any  executive  session  may  be 
held,  and  provides  for  minutes  of  executive  sessions. 

Permitted  Occasions  for  Executive  Sessions 

The  revised  statute  permits  executive  sessions  in 
eighteen  circumstances,  the  following  of  which  are 
relevant  to  public  bodies  in  public  education. 

1.  Real  Property  Acquisition.  A  body  may  hold  an 
executive  session  to  consider  the  selection  of  a  site  or  the 
acquisition  of  real  property.  Although  final  authoriza- 
tion of  any  acquisition  must  come  in  open  session,  all 
steps  to  that  point  may  take  place  in  the  executive 
session. 

2.  Litigation.  A  body  may  meet  in  executive  session 
to  consider  claims  by  or  against  it  or  litigation,  before 
both  courts  and  administrative  agencies,  in  which  it  is  a 
party  or  has  a  substantial  interest. 
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3.  Attorney  Consultations.  A  body  may  consult 
with  its  attorney  in  executive  session  if  confidentiality 
is  required  in  order  for  the  attorney  to  advise  or  repre- 
sent his  public-body  client  ethically. 

4.  Public  Officers  or  Employees.  A  body  may  hold 
an  executive  session  to  consider  the  qualifications, 
competence,  performance,  character,  fitness,  and  the 
like  of  a  present  or  prospective  public  officer  or  em- 
ployee or  to  hear  or  investigate  a  charge  or  grievance  by 
or  against  a  public  officer  or  employee.  Final  action  on 
an  appointment  or  discharge  by  a  body  that  has  final 
authority  in  the  matter  must  come  in  open  session. 

5.  Independent  Contractors.  A  body  may  consider 
in  executive  session  the  appointment,  performance,  or 
discharge  of  an  independent  contractor,  such  as  an 
architect,  engineer,  or  accountant. 

6.  Pupil  Discipline  and  Reassignment.  A  body  may 
meet  in  executive  session  to  consider  and  decide  student 
or  pupil  disciplinary  matters  or  to  reassign  individual 
pupils  in  the  public  schools. 

7.  Awards.  A  body  may  hold  an  executive  session  to 
choose  recipients  for  honorary  degrees  or  other  awards 
it  may  bestow. 

8.  Confidential  Records.  A  body  may  meet  in  exec- 
utive session  to  consider  records  that  either  are  made 
confidential  by  state  or  federal  law  or  must  be  kept 
confidential  as  a  condition  of  receiving  state  or  federal 
aid.  This  provision  permits  consideration  of  student  or 
pupil  records  that  are  confidential  by  reason  of  the 
federal  Buckley  Amendment. 

9.  Work  Slowdowns.  A  body  may  hold  an  executive 
session  to  consider  and  adopt  contingency  plans  for 
dealing  with  work  slowdowns  and  other  collective 
employment  interruptions  and  to  take  action  concern- 
ing such  a  slowdown  if  it  occurs. 

10.  Riots.  An  executive  session  may  be  held  to  deal 
with  an  actual  or  imminent  riot  or  other  civil  disorder. 

11.  Investigations.  A  public  body  may  plan,  conduct, 
or  hear  reports  about  investigations  or  alleged  criminal 
conduct  in  executive  session. 

Calling  an  Executive  Session 

In  order  to  hold  an  executive  session  pursuant  to  any 
of  the  authorizations  set  out  above,  a  public  body  must 
first  meet  in  open  session  and  then  vote  to  hold  the 
executive  session.  It  is  not  sufficient  for  the  presiding 
officer  simply  to  announce  that  an  executive  session 
will  be  held.  The  motion  to  hold  the  session  must  state 
its  general  purpose. 

Minutes  of  Executive  Sessions 

If  minutes  are  kept  of  an  executive  session  and  if 
allowing  public  access  to  those  minutes  would  defeat 
the  purpose  of  the  executive  session,  the  public  body 
may  withhold  access  to  the  minutes  for  as  long  as  public 
inspection  would  frustrate  the  purpose  of  the  executive 


SCHOOL  LAW  BULLETIN 


NOTICE  OF  OFFICIAL  MEETINGS 

The  basic  system  of  notice  required  for  official 
meetings,  enacted  in  1978,  was  brought  forward  un- 
changed except  in  detail.  This  system  requires  that  the 
schedule  of  regular  meetings  of  a  public  body,  if  it  has 
such  a  schedule,  be  filed  at  a  central  location;  for  public 
bodies  in  education,  this  will  be  in  the  office  of  the 
body's  clerk  or  secretary.  For  special  meetings— which 
include  any  meetings  held  at  a  time  or  place  other  than 
that  shown  on  the  filed  schedule  of  regular  meetings— 
the  public  body  must  give  48  hours'  notice  ( 1 )  by  public 
posting  and  (2)  by  mail  or  personal  delivery  to  persons 
who  request  it.  The  law  distinguishes  between  requests 
for  notice  from  the  media  and  requests  from  other 
persons  in  two  ways:  first,  media  requests  need  be 
renewed  only  annually,  while  a  public  body  may 
require  other  persons  to  renew  their  requests  quarterly; 
and  second,  there  is  no  authority  to  charge  the  media  for 
their  notice,  while  the  public  body  must  charge  others 
who  request  notice  an  annual  fee  of  $10.  If  a  meeting  is 
called  to  deal  with  an  emergency,  the  only  notice 
required  is  phoned  notice  to  any  local  news  media  that 
request  it. 

REMEDIES 

Injunction  remains  the  only  specific  remedy  includ- 
ed in  the  statute.  (The  State  Supreme  Court  has  held 
that  the  absence  of  any  provision  in  the  1971  law  for 
invalidating  actions  taken  at  improperly  closed  meet- 
ings foreclosed  use  of  such  a  remedy  by  the  courts,  and 
presumably  that  holding  will  remain  true  under  the 
revision.)  An  injunction  may  be  sought  to  stop  the 


recurrence  of  past  violations,  the  continuation  of  pre- 
sent violations,  or  the  occurrence  of  threatened  future 
violations,  and  it  may  be  sought  by  any  person.  If  the 
plaintiff  in  such  an  action  prevails  and  the  trial  court 
finds  that  the  violation  of  the  law  was  willful,  the  court 
may  (but  need  not)  require  the  defendant  to  pay  the 
plaintiff's  attorney's  fees.  If  the  action  is  found  to  be 
frivolous,  the  plaintiff  may  be  made  to  pay  the  defend- 
ant's attorney's  fees.  It  is  not  expected  that  many 
occasions  will  arise  when  the  award  of  attorney's  fees 
will  be  appropriate. 

MISCELLANEOUS 

The  revision  adds  a  provision  to  the  law  entitling  any 
radio  or  television  station  to  broadcast  any  meeting 
required  to  be  open  and  permitting  any  person  (not  just 
the  media)  to  film,  photograph,  or  record  an  open 
meeting.  A  public  body  may  regulate  the  placement  of 
media  equipment  in  the  meeting  room,  but  not  in  such 
a  way  as  to  prohibit  its  use  altogether.  If  the  room  is  too 
small  for  all  the  media  who  wish  to  broadcast  or  film  or 
record  a  meeting,  they  may  be  required  to  pool  their 
equipment. 

The  revision  codifies  a  Court  of  Appeals  decision 
prohibiting  the  use  of  secret  ballots  but  permitting 
written  ballots  if  the  members  sign  their  ballots  and  the 
ballots  are  made  available  for  public  inspection.  There 
are  no  exceptions  to  the  ban  on  secret  ballots. 

Finally,  the  revision  excludes  a  number  of  agencies 
from  its  provisions  entirely.  The  only  one  of  these  of 
importance  to  education  agencies  is  that  excluding  the 
boards  of  trustees  of  university  endowment  funds. 


Administering  Drugs 

(continued  from  p.  1) 

registered  nurses  and  licensed  practical  nurses.  Because 
many  slates'  nursing  practice  acts  define  the  practice  of 
nursing  as  encompassing  only  those  acts  done  for 
compensation,3  school  employees  in  those  states 
probably  will  not  violate  these  laws  so  long  as  no  fee  is 
charged  for  administering  the  medicines.  A  possible 
counter-argument  to  this  position  is  that  because  the 
school  employee  who  administers  the  medications  is 
salaried,  he  is  in  effect  being  paid  to  administer  drugs. 
To  avoid  this  problem,  North  Carolina  has  enacted  a 
statute4  providing  that  school  employees  may  ad- 
minister any  medication  prescribed  by  a  "doctor''  upon 
the  written  request  of  the  parents.  The  employee  must 
be  designated  by  the  principal  to  administer  medica- 
tions, but  he  cannot  be  required  to  administer  them. 


3.  N.C.  Gen.  Stat.  §  90-158  (1975). 

4.  N.C.  Gen.  Stat.  §  115-146.1  (Supp.  1979). 


THE  PUPIL 

The  type  of  illness  usually  treated  in  the  schools  is 
not  generally  a  short-term  illness  like  a  severe  cold  or 
flu.  Students  with  such  ailments  should  obviously  stay 
at  home  so  that  their  illness  will  not  spread.  Further, 
students  who  are  ill  with  a  short-term  ailment  probably 
are  in  no  physical  condition  to  learn  anything.  The 
typical  sickness  for  which  medication  is  being  ad- 
ministered at  school  is  of  a  long-term,  chronic  nature, 
such  as  diabetes  or  allergies,  and  the  medication  allows 
the  child  to  attend  school  and  learn  despite  the  illness. 
Knowing  which  types  of  illnesses  are  likely  to  be 
encountered  enables  the  school  to  predict  the  types  of 
drugs  most  likely  to  be  used  and  then  to  determine  how 
those  drugs  should  be  handled. 

School  policies  should  also  take  into  account  the 
student's  age.  Some  older  students  can  administer  drugs 
to  themselves,  thus  relieving  the  school  personnel  of 
this  problem.  Obviously,  younger  children  and  some 
older  handicapped  students  cannot  assume  this  func- 
tion. 
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THE  PRESCRIBER 

Another  consideration  is  whether  the  state  laws  that 
provide  for  teachers  to  administer  drugs  limit  the 
persons  who  can  prescribe  those  drugs.  For  example, 
the  North  Carolina  statute  says  that  teachers  may 
administer  drugs  prescribed  by  "doctors."5  Certainly 
this  term  includes  physicians  and  dentists.  It  is  not 
clear,  however,  that  it  also  includes  nurse  practitioners 
or  physician's  assistants,  who  may  also  be  authorized  by 
state  law  to  prescribe  drugs.6  Thus  it  is  not  certain  in 
North  Carolina  that  a  teacher  can  legally  administer  a 
drug  prescribed  for  a  child  by  a  nurse  practitioner  or 
other  physician's  assistant. 

THE  DRUG 

The  school  policy  should  differentiate  between  over- 
the-counter  drugs,  prescription  drugs,  and  drugs  that 
are  controlled  substances,  such  as  narcotics.  For  exam- 
ple, because  a  physician's  prescription  is  not  required 
for  an  over-the-counter  drug,  the  school  board  policy 
should  state  whether  a  physician's  written  authoriza- 
tion is  necessary  when  the  parent  wants  only  an  over- 
the-counter  drug  administered  to  the  student.  The 
board  may  also  want  to  require  stronger  security 
measures  for  controlled  substances  than  for  over-the- 
counter  or  prescription  drugs. 

THE  PERSON  WHO 
ADMINISTERS  THE  DRUGS 

Most  school  systems  cannot  afford  to  employ  a  nurse 
in  every  school.  Thus  the  duty  of  administering 
medications  usually  falls  to  a  teacher  or  other  school 
employee.  In  developing  a  policy,  a  basic  decision  must 
be  whether  all  teachers  will  be  allowed  to  administer 
medications  or  whether  the  principal  should  designate 
a  few  persons  to  carry  out  this  function.  In  the  latter 
case,  more  than  one  person  should  be  designated  so 
that,  regardless  of  illness  or  vacations,  someone  is 
always  available  to  administer  needed  drugs. 

It  has  been  suggested  that  the  child's  parents  be 
required  to  come  to  school  to  administer  the  medica- 
tion. Such  a  practice  could  violate  federal  law.  Federal 
legislation  requires  states  that  receive  Title  I  funds  for 
the  education  of  handicapped  students  to  extend 
supportive  services,  including  "school  health  services," 
to  these  children.7  While  this  requirement  is  vague,  it 
could  be  read  as  requiring  schools  to  administer 
medication  as  part  of  "school  health  services." 

Finally,  schools  should  investigate  the  feasibility  of 
allowing  older  children  to  administer  medication  to 
themselves. 


5.  Id. 

6.  In  North  Carolina,  both  are  allowed  to  prescribe  < 
See  N.C.  Gen.  Stat.  §§  90-18.1,  -18.2  (Supp.  1979). 

7.  45  C.F.R.  §  §  121a.4  to  121a.l4  (1978). 


i  drugs. 


AUTHORIZATIONS  AND  CONSENT 

Physician/Pharmacist.  Many  school  boards  require 
the  child's  physician  to  fill  out  a  form  that  usually 
contains  the  following  information:  the  child's  name 
and  birth  date,  the  name  and  color  of  the  medication, 
the  date  the  medication  was  ordered,  the  duration  of  the 
order,  the  medication's  form  (that  is,  liquid  or  capsule) 
and  dosage,  the  time  at  which  it  should  be  administered 
and  whether  it  can  be  administered  close  to  mealtime, 
the  reason  for  the  medication,  the  route  of  administra- 
tion (that  is,  orally  or  by  injection),  predictable  side 
effects,  and  contraindications  (significant  conditions 
that  make  administration  inadvisable).  Finally,  the 
forms  often  contain  the  physician's  phone  number  and 
Drug  Enforcement  Administration  number. 

Requiring  the  name,  color,  and  form  of  the  medica- 
tion enables  the  teacher  to  double-check  to  assure  that 
the  medication  about  to  be  administered  is  the  medica- 
tion prescribed  for  the  student.  One  problem  with 
requiring  the  physician  to  place  this  information  on 
the  form  for  prescribed  drugs  is  that,  in  states  like  North 
Carolina  where  pharmacists  may  substitute  cheaper 
generic  drugs  for  the  brand-name  drugs  that  have  been 
prescribed,8  the  physician  will  not  know  the  name, 
color,  or  form  of  the  medication  actually  dispensed  by 
the  pharmacist.  Faced  with  this  problem,  the  school 
board  either  may  omit  this  portion  of  the  form  or  may 
require  the  pharmacist  to  fill  it  out.  The  latter  option 
presents  a  logistical  problem  because  the  parent  must 
have  part  of  the  form  filled  out  at  one  place  by  the 
physician  and  another  part  filled  out  at  a  different 
location  by  the  pharmacist;  still,  the  parent  could 
simply  have  the  pharmacist  complete  his  portion  of  the 
form  when  he  fills  the  prescription. 

Some  physicians  have  objected  to  filling  out  forms. 
They  argue  that,  for  prescription  drugs,  the  informa- 
tion required  on  the  forms  is  already  typed  on  the 
medication  container.  This  is  generally  true  except  for 
the  listing  of  the  side  effects  and  contraindications.  But 
physicians  have  argued  that  the  school  officials  should 
provide  teachers  with  a  general  listing  of  contrain- 
dications for  administration  of  all  drugs.  They  also 
argue  that  the  form  is  not  needed  for  over-the-counter 
drugs  because  those  drugs  are  not  hazardous  if  the 
package  directions  are  followed. 

One  reason  for  requiring  physicians  to  fill  out  these 
forms  is  to  make  them  aware  of  the  difficulties  of 
administering  drugs  during  school  hours  and  to  cue 
them  to  consider  prescribing  a  drug  with  long-term 
effectiveness.  Whether  this  reason  is  sufficient  to 
overcome  physicians'  opposition  is  a  matte*  school 
authorities  must  consider. 

Parental  Permission.  School  boards  that  have  al- 
lowed teachers  to  administer  drugs  to  students  often 


8.  N.C.  Gen.  Stat.  §§  90-76.2  to  -76.6  (Supp.  1979). 
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require  the  parent  to  sign  a  form  authorizing  the  school 
to  administer  the  medication  during  school  hours.  The 
form  generally  states  that  the  parent  gives  permission 
for  the  child  to  receive  the  drug  during  school  hours  and 
that  the  medication  has  been  prescribed  by  a  licensed 
physician.  The  forms  usually  release  the  school  board 
and  its  employees  from  "any  and  all  liability  that  may 
result  from"  the  child's  taking  the  prescribed  medica- 
tion. The  legality  of  such  a  broad  release  is  doubtful. 
Some  courts  have  held  that  requiring  persons  to 
surrender  any  or  all  rights  that  they  may  have  to  sue  a 
potential  defendant  for  "malpractice"  is  against  public 
policy  because  such  releases  might  encourage  potential 
defendants  to  engage  in  reckless  behavior.9 

SUPPLYING  THE  MEDICATION 

Delivery  to  the  School.  The  policy  for  administering 
medicines  in  schools  should  also  address  how  the 
medicines  are  brought  to  the  school.  One  possibility  is 
to  have  the  student  bring  the  medicine  container  with 
him  every  day  and  take  it  home  that  afternoon.  This 
poses  several  problems.  The  child  can  easily  lose  the 
medicine  container.  There  also  have  been  cases  in 
which  students,  thinking  that  the  medicine  is  some  sort 
of  hallucinogen,  have  shared  it  with  fellow  students  for 
"kicks."  One  school  board  attempted  to  deal  with  this 
problem  by  requiring  that  the  medication  be  handed  by 
the  parent  to  the  school  bus  driver  and  that  the  bus 
driver  fill  out  a  form  containing  the  date,  the  child's 
name,  the  medication,  the  amount  received,  the  name  of 
the  person  who  delivered  the  medicine,  the  driver's 
name,  and  the  person  to  whom  the  driver  released  the 
medication.  It  would  seem  that  requiring  bus  drivers  to 
fill  out  such  forms  and  take  responsibility  for  drugs  is 
cumbersome  and  introduces  unnecessary  possibilities 
for  abuse  and  error,  particularly  in  states  that  use 
student  bus  drivers. 

Another  alternative  is  to  leave  the  medicine  at  school 
with  the  teacher,  who  gives  the  child  the  requisite 
number  of  pills  in  an  envelope  to  take  home  with  him 
for  evenings  or  weekends.  This  alternative  is  cumber- 
some and  also  may  be  illegal  and  unsafe.  The  pharmacy 
statutes  of  many  states  provide  that  repackaging  more 
than  one  dosage  unit  of  a  drug  constitutes  "dispensing" 
the  medication.10  That  function  ordinarily  can  be 
carried  out  only  by  a  licensed  pharmacist.  Finally,  if  a 
student  is  rendered  unconscious  in  an  accident  and 
emergency  medical  personnel  who  care  for  him  find  an 
unmarked  envelope  containing  drugs  on  his  person, 
they  cannot  determine  what  medication  the  child  is 
taking  and  whether  the  emergency  medication  they 
need  to  administer  to  him  would  adversely  react  with 
the  drug  already  taken. 

9.  See,  e.g.,  Tatham  v.  Hoke,  469  F.  Supp.  914  (W.D.N.C.  1979). 
10.  See,  e.g.,  N.C.  Gen.  Stat.  §90-71  (1975);  Rules  and  Regulations 
of  the  North  Carolina  Board  of  Pharmacy  §  .0224  (1977). 


Certainly  the  best  approach  to  this  problem  would  be 
to  have  the  parent  purchase  the  medication  in  two 
containers — one  for  use  at  home  and  the  other  for  use  at 
school.  This  practice  requires  only  an  occasional  trip  to 
the  school  with  the  drug.  In  communities  where 
pharmacies  deliver  medications,  even  these  trips  can  be 
eliminated. 

Maintaining  the  Supply.  The  school  policy  should 
also  address  how  the  supply  of  the  medication  kept  at 
school  will  be  monitored.  Since  the  medication  con- 
tainer is  at  the  school,  rather  than  at  home,  the  parent 
may  not  know  when  the  supply  is  running  low.  Some 
way  must  be  devised  to  notify  the  parent  or  the 
physician  when  the  medication  is  about  to  be  used  up  so 
that  it  can  be  reordered.  Also,  the  policy  should  address 
whether  drugs  left  on  hand  at  the  end  of  the  school  year 
should  be  destroyed  or  returned  to  the  child's  home.  In 
any  event,  some  sort  of  record  must  be  kept  of  the 
disposition  of  these  medications.  The  school  policy 
should  require  two  employees'  signature  on  all  records 
of  drug  dispositions. 


MAINTAINING  CONTROL 
AND  PREVENTING  ACCIDENTS 

Record-Keeping.  It  is  not  clear  what  record-keeping 
requirements  should  be  imposed  on  those  who  ad- 
minister medications.  In  the  hospital  setting,  each  time 
a  nurse  administers  a  drug,  she  records  the  name  of  the 
drug,  the  dose  administered,  whether  it  was  ad- 
ministered orally  or  by  injection,  and  the  time  the  drug 
was  administered.  The  nurse  then  signs  this  entry.  This 
is  essential  documentation,  since  many  malpractice 
suits  filed  against  hospitals  concern  medication  errors. 
Unfortunately,  teachers  or  other  school  employees  are 
not  trained  to  make  such  entries. 

Once  medication  records  are  made,  they  must  of 
course  be  maintained  so  that  they  may  be  retrieved 
when  needed.  Also,  the  policy  should  state  how  long 
records  should  be  retained.  Generally,  hospitals  keep 
their  medical  records  for  at  least  the  period  of  the 
applicable  statute  of  limitations  during  which  a 
malpractice  suit  may  be  brought. 

School  Employee  Training.  The  policy  should 
specify  the  training  required  of  persons  who  administer 
drugs.  Particularly,  this  person  should  be  taught  how 
to  give  injections  and  how  to  recognize  adverse  drug 
reactions.  He  also  should  be  trained  in  rendering 
emergency  medical  care  in  case  a  drug  reaction  requires 
immediate  treatment.  Finally,  he  should  be  taught  how 
to  make  appropriate  entries  in  the  records. 

Medicine  Storage.  The  school  policy  should  describe 
the  requirements  for  properly  storing  medicines.  The 
requirements  should  be  sufficient  to  discourage  break- 
ins  but  should  nevertheless  make  it  possible  for  the 
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medications  to  be  readily  accessible  to  the  proper 
persons  in  an  emergency.  Refrigeration  should  be 
provided  for  drugs  that  must  be  kept  cool. 

Poison  Control  Centers.  The  policy  should  make  it 
clear  that  all  those  who  administer  drugs  must  know 
the  telephone  numbers  of  the  closest  Poison  Control 
Center  and  the  local  hospital  emergency  room  in  case  a 
student  has  an  adverse  drug  reaction. 

Nursing  Review.  School  boards  must  also  determine 
whether  it  would  be  useful  to  have  a  nurse,  usually  from 
the  local  health  department,  regularly  review  medica- 
tion records.  Unless  this  review  occurs  very  frequently, 
however,  it  will  be  of  limited  value.  Medications 
usually  take  effect  within  a  few  hours,  and  a  monthly 
review  would  be  too  late  to  help  a  student  who  received 
the  wrong  medication.  If  the  policy  adopted  provides 
for  nursing  review,  the  nurse's  responsibilities  should 
be  clearly  stated  and  agreed  to  by  the  local  health 
director. 

LIABILITY  OF  SCHOOL  EMPLOYEES 

As  mentioned  earlier,  errors  in  medication  have  been 
the  source  of  many  lawsuits  brought  by  injured  patients 
against  hospitals  where  trained  nurses  administer 
medications.  If  schools  begin  administering  medica- 
tions to  any  great  extent,  they  may  see  similar  lawsuits 
brought  against  them.  North  Carolina  has  responded  to 
this  problem  by  providing  that  if  a  student  is  injured  by 
a  teacher's  error  in  administering  medication,  the 
state's  Attorney  General  will  defend  the  suit  and  the 
State  Tort  Claims  Fund  will  be  available  to  pay  at  least 


a  portion  of  any  judgment  rendered.11  Unfortunately 
this  protection  was  not  extended  to  local  public  health 
nurses,  who  are  often  requested  to  participate  in  the 
school  health  program.  It  may  be  hoped  that  this 
protection  will  not  often  be  needed;  otherwise,  the 
amount  of  money  used  to  pay  these  judgments  could  far 
exceed  the  amount  of  money  needed  to  employ  nurses 
for  the  schools. 

CONCLUSION 

It  is  important  that  schools  have  written  policies 
governing  the  administration  of  drugs  during  school 
hours.  Moreover,  this  policy  should  be  in  effect  before 
teachers  and  other  employees  are  asked  to  begin 
administering  medicines  to  students.  Because  the 
policy  will  involve  students,  parents,  physicians,  phar- 
macists, and  perhaps  the  local  health  department, 
representatives  of  each  group  should  be  consulted  in 
drafting  the  policy.  Because  the  policy  concerns  an  area 
where  the  school  could  be  assuming  some  legal 
liabilities,  the  school  board's  attorney  should  also  be 
involved  in  drafting  the  policy  or  in  reviewing  it.  Once 
the  policy  has  been  adopted,  the  board  will  want  to 
educate  the  public  and  local  health  care  professionals 
about  the  policy  and  to  begin  training  the  public  school 
employees  who  will  be  administering  the  medications. 
When  these  steps  have  been  taken,  the  schools  will  be 
better  able  to  accommodate  their  handicapped  students 
and  to  minimize  the  risk  of  medication  errors  that  could 
cause  harm  to  the  students. 


N.C.  Gen.  Stat.  §§  143-300.13  to  -300.18  (Supp.  1979). 


RECENT  COURT  DECISIONS 


SUPREME  COURT  UPHOLDS  SYSTEMWIDE  DE- 
SEGREGATION ORDERS.  Columbus  Board  of  Educa- 
tion v.  Penick,  47  U.S.L.W.  4924  (U.S.  Sup.  Court,  July 
2,  1979).  Dayton  Board  of  Education  v.  Brink-man,  47 
U.S.L.W.  4944  (U.S.  Sup.  Court,  July  2,  1979). 

Facts:  Students  in  Columbus  and  Dayton  sought  sys- 
temwide  desegregation  orders  against  the  boards  of 
education,  alleging  unconstitutional  racial  discrimina- 
tion resulting  in  segregated  schools.  In  Columbus,  the 
federal  district  court  found  that  racial  segregation  of 
the  school  system  directly  resulted  from  the  school 
board's  intentional  segregative  acts  and  omissions  and 


ordered  the  board  to  submit  a  systemwide  desegrega- 
tion plan.  The  board  did  so,  and  the  court  approved 
the  plan.  The  Sixth  Circuit  Court  of  Appeals  affirmed 
the  district  court's  judgment  because  (1)  the  existence 
of  a  separate  enclave  of  black  schools  in  one  section  of 
the  city  meant  that  the  system  was  segregated  in  1954 
at  the  time  of  Brown  v.  Board  of  Education;  (2)  this 
segregation  resulted  from  intentional  acts  before  1954 
that  had  a  systemwide  impact;  (3)  the  board  had  not 
fulfilled  its  affirmative  obligation  to  disestablish  the 
dual  school  system;  and  (4)  the  board's  actions  in  the 
intervening  years  had  aggravated  racial  segregation. 
The  school  board  appealed,  contending  that  (1)  at  the 
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time  of  the  trial,  the  operation  of  racially  identifiable 
schools  was  not  done  with  a  racially  discriminatory 
purpose;  and  (2)  past  conduct  had  not  had  systemwide 
segregative  impact  and  a  systemwide  remedy  was 
therefore  inappropriate. 

Following  the  Supreme  Court's  decision  in  the  first 
Dayton  desegregation  decision  [Dayton  Board  of  Educa- 
tion v.  Brinkman,  433  U.  S.  406  (1977)]— that  a  system- 
wide  remedy  was  inappropriate  for  isolated  dis- 
criminatory practices — the  district  court  dismissed  the 
class  action  brought  against  the  Dayton  Board  of  Edu- 
cation. The  court  found  that  (1)  there  was  no  proof 
that  pre- 1954  acts  of  intentional  segregation  had  cur- 
rent incremental  segregative  effects,  and  (2)  there  was 
insufficient  evidence  that  racial  segregation  had  been 
caused  by  the  board's  deliberate  discriminatory  con- 
duct. The  Sixth  Circuit  Court  of  Appeals  reversed;  it 
found,  as  it  had  in  the  Columbus  case,  that  pre- 1954 
segregation  was  intentional,  that  the  board  had  failed 
in  its  duty  to  desegregate,  and  that  it  had  contributed 
to  current  segregation  by  intentional  segregative  acts 
since  1954.  It  also  held  that  because  the  board  was 
purposefully  operating  segregated  schools  in  a  sub- 
stantial part  of  the  system  at  the  time  of  the  Brown 
decision,  the  court  was  justified  in  inferring  (absent 
evidence  to  the  contrary)  that  segregation  in  other 
parts  of  the  system  was  also  purposeful.  It  found  suffi- 
cient systemwide  effect  from  these  acts  to  justify  a 
systemwide  remedy. 

Holding:  In  both  Columbus  and  Dayton,  the  Supreme 
Court  upheld  the  Sixth  Circuit's  holdings  that  system- 
wide  desegration  was  an  appropriate  remedy.  In  re- 
sponse to  the  Columbus  board's  contentions,  the  Court 
held  that  the  district  court  was  justified  in  concluding 
that,  although  disparate  impact  and  foreseeable  con- 
sequences did  not  themselves  show  that  board  actions 
were  intentionally  discriminatory,  they  were  relevant 
factors  in  proving  a  constitutionally  forbidden  pur- 
pose. It  also  upheld  the  district  court's  finding  that  the 
purposefully  segregative  practices  had  current  sys- 
temwide impact. 

With  respect  to  Dayton,  the  Court  declared  that  the 
district  court  had  erred  in  ignoring  the  fact  that  the 
damage  of  the  original  constitutional  breach  was  com- 
pounded by  the  later  acts  and  in  saying  that  there  was 
no  direct  evidence  of  continued  discriminatory  pur- 
pose. It  also  held  that  the  appeals  court  was  justified  in 
inferring  intentional  segregation  in  certain  parts  of  the 
school  system  from  evidence  of  purposeful  segrega- 
tion in  other  parts  of  the  system.  Justice  Stewart  and 
Chief  Justice  Burger  voted  with  the  majority  in  Colum- 
bus but  dissented  in  Dayton  on  the  basis  that  the  court  of 
appeals  was  wrong  in  rejecting  the  district  court's  find- 
ing in  ihe Dayton  case  that  there  had  been  no  proof  that 
the  board's  acts  of  intentional  segregation  had  current 
incremental  segregative  effects. 


TEACHER  DEMOTION  FOR  NEGLECT  OF 
DUTY.  Frison  v.  Franklin  City  Bd.  of  Educ,  596  F.2d 
1192  (4th  Cir.  1979). 

Facts:  Frison,  a  tenured  teacher,  took  a  note  that  was 
circulating  among  her  students  and  read  it  to  her  class. 
The  note  contained  three  vulgar  colloquialisms  that 
the  teacher  accented  while  reading  it  to  that  class  and  to 
another  class.  After  receiving  a  parent's  objection,  the 
superintendent  sent  the  teacher  a  letter  that  recom- 
mended her  dismissal.  Following  a  hearing  before  a 
panel  of  the  professional  review  committee  appointed 
by  the  state  superintendent,  which  had  found  no 
grounds  for  dismissal  but  recommended  severe  repri- 
mand, the  board  of  education  conducted  a  hearing  as 
required  by  the  tenure  act  [G.S.  115-142(1)].  It  found 
Frison  guilty  of  neglect  of  duty  and  demoted  her  from 
the  position  of  tenured  teacher  to  the  position  of  tutor. 
Frison  refused  the  new  position  and  sued  in  federal 
court,  arguing  that  (1)  she  had  been  denied  constitu- 
tional due  process  because  she  had  not  been  given 
adequate  notice  that  reading  the  note  was  an  unaccept- 
able teaching  device,  (2)  she  was  demoted  because  she 
was  black,  and  (3)  the  demotion  abridged  her  rights  as  a 
tenured  teacher  under  the  tenure  act. 

The  district  court  rejected  all  three  contentions  and 
sustained  the  demotion.  Frison  appealed  to  the  Fourth 
Circuit  Court  of  Appeals. 

Holding:  The  Fourth  Circuit  also  sustained  the 
demotion.  It  found  that  the  statutory  definition  of  a 
teacher's  duty  included  maintaining  discipline  and 
encouraging  morality  and  thus  there  was  basis  for  the 
school  board  to  find  neglect  of  duty.  It  also  found  that 
the  board  action  did  not  violate  the  teacher's  con- 
stitutional rights  of  free  speech. 

But  the  appellate  court  rejected  the  district  court's 
acceptance  of  pendent  jurisdiction  over  the  state  claim, 
i.e.,  that  the  demotion  violated  the  teacher's  rights 
under  the  state  statute  (G.S.  115-142).  The  Fourth 
Circuit  Court  found  this  claim  to  be  essentially  a 
petition  for  judicial  review  of  a  state  administrative 
action  rather  than  a  distinct  claim  for  relief.  The 
statutory  right  in  G.S.  115-142(n)  to  appeal  a  school 
board  dismissal  to  the  superior  court  constitutes  a 
statutory  grievance  procedure  and  should  not  be  con- 
ducted in  a  federal  court  under  the  doctrine  of  pendent 
jurisdiction.  The  court  also  noted  that  the  state  judicial 
proceeding  is  not  a  trial  de  novo;  the  superior  court 
review  of  the  administrative  record  made  by  the  school 
board  and  the  review  panel  under  the  standards  is 
prescribed  by  the  U.S.  Supreme  Court  in  Universal 
Camera  Corporation  v.  NLRB,  34  U.S.  474  (1951). 

In  a  concurring  opinion,  Judge  Bryan  deplored  the 
entry  of  the  national  courts  into  a  state  public  school 
student-discipline  incident.  He  said,  "Our  dockets 
cannot  afford  the  time  and  effort  to  grind  such  petty 
grist." 
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PROMOTION  DENIED  ON  ACADEMIC 
GROUNDS.  Clark  v.  Whiting,  607  F.2d  634  (4th  Cir. 
1979). 

Facts:  Clark,  an  associate  professor  of  biology  at 
North  Carolina  Central  University,  requested  promo- 
tion to  full  professor.  It  was  denied,  and  he  sued  the 
chancellor  and  chairman  of  the  board  of  trustees  under 
42  U.S.C.  §  1983.  The  suit  was  based  not  on  racial  or  sex 
discrimination  or  on  a  claim  of  retaliation  for  the 
exercise  of  First  Amendment  rights  but  on  the  plain- 
tiff's contention  that  his  equal  protection  and  due 
process  rights  were  denied.  He  contended  that  those 
who  reviewed  his  promotion  request  (department  head, 
faculty  committee,  chancellor,  and  board)  did  not  apply 
the  same  evaluation  standards  for  his  promotion  that 
they  did  for  other  faculty  members.  He  also  claimed  that 
the  board's  decision  to  hear  his  complaint,  which  was 
not  required  by  institutional  regulations,  created  a 
requirement  that  the  hearing  "conform  to  all  the 
criteria  of  a  complete  due  process  hearing,  including 
the  right  of  confrontation  and  cross-examination  of  all 
witnesses."  The  federal  district  court  dismissed  Clark's 
claim,  and  he  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
upheld  the  district  court,  holding  that  the  absence  of  an 
assertion  that  the  institution's  action  violated  an 
express  constitutional  or  statutory  mandate — e.g.,  race 
or  sex  discrimination— made  federal  court  review  inap- 
propriate. Citing  Bishop  v.  Wood,  426  U.S.  341  (1976), 
the  court  declared,  "Denial  of  a  faculty  promotion 
based  on  an  evaluation  of  the  faculty  member's 
'scholarly  achievements'  is  exactly  the  type  of  deter- 
mination which  ...  is  not  justifiable  in  federal  court 
in  an  action  under  §  1983."  The  court  noted  the 
subjective  nature  of  such  decisions,  the  need  for  school 
officials  to  exercise  their  own  judgment,  and  its 
inability  to  evaluate  the  quality  of  scholarly  con- 
tributions in  the  academic  field.  It  stated: 

Courts  are  not  qualified  to  review  and  substitute  their 
judgment  for  these  subjective,  discretionary  judgments 
of  professional  experts  on  faculty  promotions  or  to 
engage  independently  in  an  intelligent  informal  com- 
parison of  the  scholarly  contributions  or  teaching 
talents  of  one  faculty  member  denied  promotion  with 
those  of  another  faculty  member  granted  a  promotion; 
in  short,  courts  may  not  engage  in  "second  guessing" 
the  University  authorities  in  connection  with  faculty 
promotions. 

The  plaintiff's  claim  of  a  denial  of  procedural  due 
process  also  was  rejected.  The  court  said  that  since  he 
suffered  no  property  or  liberty  loss,  Clark  had  no  right 
to  a  due  process  hearing.  It  also  rejected  his  claim  that, 
once  a  hearing  is  granted,  a  full  due  process  type  of 
hearing  like  the  one  provided  in  a  discharge  case  must 
be  afforded. 


DISCHARGE  OF  NONCERTIFICATED  EMPLOY- 
EE—Slander  and  Exhaustion  of  Administrative 
Remedies.  Presnell  v.  Pell,  No.  38  (N.C.  Sup.  Ct. 
December  4,  1979).  [See  10  School  Law  Bull.  (April 
1979)  for  a  digest  of  the  Court  of  Appeals  decision.] 

Facts:  A  school  cafeteria  manager,  who  had  been 
school  employee  for  18  years  and  cafeteria  manager  for 
14  years,  was  accused  by  her  principal  of  bringing 
"liquor"  onto  school  grounds  and  giving  it  to  painters 
employed  in  the  school  cafeteria.  The  manager  denied 
the  accusations,  and  the  principal  refused  the  manag- 
er's request  that  he  identify  his  sources.  The  superinten- 
dent then  called  a  meeting  of  the  district  school 
committee,  without  giving  the  plaintiff  notice.  The 
committee  decided  to  terminate  the  plaintiff's  employ- 
ment. The  plaintiff  was  dismissed  without  a  prior 
hearing.  Shortly  thereafter  the  principal  told  the 
school's  employees  why  the  manager  had  been  dis- 
charged. The  plaintiff  did  not  appeal  the  district 
committee's  decision  to  the  school  board;  instead  she 
sued  the  school  board  and  its  administrators  in  their 
official  and  individual  capacities  in  superior  court, 
alleging  ( 1 )  that  she  was  falsely  accused  by  her  principal 
and  (2)  that  she  was  discharged  in  violation  of  the  due 
process  requirements  of  the  state  and  federal  con- 
stitutions. The  defendants  moved  to  dismiss  for  lack  of 
jurisdiction,  contending  (1)  that  any  publication  of 
alleged  defamatory  remarks  by  the  principal  to  other 
school  employees  is  protected  by  the  "qualified 
privilege"  doctrine,  (2)  that  the  plaintiff's  employment 
was  terminable  at  will,  and  (3)  that  the  plaintiff  was 
required  to  follow  the  procedural  steps  contained  in 
G.S.  115-34  before  she  sued.  The  superior  court  granted 
the  defendants'  motion,  but  the  Court  of  Appeals 
overruled;  the  defendants  then  appealed  to  the  Supreme 
Court. 

Holding:  The  Supreme  Court  agreed  that  the  com- 
plaint had  stated  a  claim  for  slander  per  se,  but  only 
against  the  principal;  it  dismissed  the  action  against  all 
other  defendants,  since  the  allegations  related  solely  to 
the  principal's  conduct.  It  said  that  neither  the  super- 
intendent nor  any  member  of  the  school  board  or  school 
committee  can  be  held  accountable  as  an  individual  for 
actions  taken  by  the  principal  acting  alone.  With 
respect  to  the  defamation  action  against  the  corporate 
school  board,  it  said  that  unless  the  school  board  has 
waived  its  immunity  by  purchasing  liability  insurance 
under  G.S.  115-53,  "it  may  not  be  held  responsible 
under  respondeat  superior  for  the  intentional  torts  of  its 
employees."  See  Clary  v.  Board  of  Education,  285  N.C. 
188(1974). 

The  Supreme  Court  also  reversed  the  Court  of 
Appeals'  finding  that  the  plaintiff  had  a  constitutional 
due  process  right  to  a  hearing  before  discharge.  It  first 
dismissed  the  plaintiff's  claim  of  a  constitutionally 
protected  property  interest,  saying  that  eighteen  years 
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of  service  does  not  establish  a  property  right  or  a  "vested 
interest  in  plaintiff's  continued  employment."  A 
property  right  can  be  created  by  statute,  ordinance,  or 
expressed  or  implied  contract  [Bishop  v.  Wood,  426 
U.S.  341  (1976)],  but  "[Njothing  else  appearing,  an  em- 
ployment contract  in  North  Carolina  is  terminable  at 
the  will  of  either  party"  [Still  v.  Lance,  279  N.C.  254 
(1971)].  The  Court  emphasized  that  mere  longevity  of 
service  does  not  create  de  facto  tenure  and  concluded 
that  dismissing  the  plaintiff  without  a  prior  hearing 
did  not  abridge  a  property  interest  protected  by  the  due 
process  clause. 

The  Court  then  considered  the  "liberty  interest" 
claim,  which  was  based  on  the  school's  alleged  false 
publication  of  job-related  misconduct.  It  found  that  a 
liberty  interest  did  exist — the  freedom  to  seek  further 
employment  without  the  stigma  of  a  false  accusation; 
but  it  also  found  that  the  opportunity  to  have  a  hearing 
on  this  charge  is  afforded  by  G.S.  115-34,  although  the 
hearing  does  not  take  place  until  after  the  discharge. 
The  plaintiff's  failure  to  request  that  hearing  before 
bringing  suit  constituted  failure  to  exhaust  her  ad- 
ministrative appeal  procedures.  It  therefore  sustained 
the  defendants'  motion  to  dismiss  for  lack  of  jurisdic- 
tion, saying  that  the  plaintiff's  next  move  was  to  request 
a  review  of  the  discharge  before  the  board  of  education 
under  G.S.  115-34. 


DISCHARGE  FOR  EXERCISE  OF  RIGHT  OF 
FREE  SPEECH  OR  BECAUSE  OF  DECLINE  IN 
ENROLLMENT.  Duarte  v.  Mills,  No.  C-C-76-230 
(W.D.N.C.  March  6,  1979). 


Facts:  Duarte  taught  Spanish  at  Gaston  College  (a 
two-year  public  institution)  from  1965  through  1976. 
In  1976  the  college  discharged  him,  allegedly  because 
the  number  of  students  who  wanted  to  take  Spanish 
had  declined,  no  positions  were  available,  and  money 
was  lacking.  In  his  letter  of  discharge,  the  president 
cited  "curriculum  modification"  as  the  primary  reason 
for  the  termination.  Duarte  sued  in  federal  district 
court,  contending  that  he  was  discharged  not  because 
of  low  enrollment  but  because  he  had  criticized  how 
the  college  was  operated,  and  thus  his  free-speech 
rights  protected  by  the  First  Amendment  had  been 
violated. 

With  respect  to  the  free-speech  claim,  the  evidence 
showed  that  in  1975  the  president  had  appointed 
Duarte  to  a  committee  charged  with  studying  tenure  at 
Gaston  College.  At  its  second  meeting,  the  president 
proposed  that  tenure  be  eliminated  and  asked  for  re- 
sponse. Duarte  spoke  against  the  change.  The  commit- 
tee did  not  meet  again  but  was  replaced  by  another 
committee  more  favorable  to  the  president's  proposal. 


Duarte,  who  had  not  been  appointed  to  the  new  com- 
mittee, circulated  a  faculty  petition  objecting  to  it  as 
not  representative. 

Before  Duarte  had  expressed  his  opinion  on  tenure, 
the  president  had  appointed  him  to  a  faculty  intern- 
ship in  the  president's  office.  As  an  intern,  Duarte 
attended  a  meeting  of  the  administrative  council,  at 
which  he  agreed  with  a  colleague  that  the  college  had 
problems  in  the  area  of  morale  and  communications. 
The  president  later  chastised  him  for  speaking  out. 

Several  months  after  these  events,  Duarte  offered  to 
provide  extra  instruction  in  Spanish  without  pay  in 
order  to  provide  diversity  in  the  Spanish  program,  a 
type  of  faculty  initiative  that  had  been  encouraged.  On 
the  day  it  was  scheduled,  the  class  was  canceled  without 
previous  notice.  The  next  day  Duarte  delivered  a  letter 
to  the  president's  office  objecting  to  the  cancellation  of 
his  class,  with  copies  to  the  board  of  trustees.  The 
president  then  summoned  him  to  his  office  and  or- 
dered that  he  not  mail  a  copy  of  the  letter  to  the 
president  of  the  Board  of  Trustees,  telling  him,  "[If 
you  do,]  you  are  through,"  "You  don't  go  around 
drawing  petitions,"  "You  can't  make  waves,"  and  "You 
can't  rock  the  boat." 

A  month  later  Duarte  was  discharged  and  the 
French  teacher,  who  had  never  taught  Spanish,  was 
directed  to  assume  Duarte's  class  responsibilities. 

Holding:  Judge  McMillan  found  that  "curriculum 
modification"  and  the  other  reasons  advanced  for 
Duarte's  discharge  were  a  false  rationalization  to  jus- 
tify an  unlawful  act.  He  said  that  the  reason  "Duarte 
was  discharged  is  that  when  asked  to  make  criticisms 
he  was  not  diplomatic  enough  to  keep  his  mouth  shut, 
but  gave  honest  answers  and  expressed  his  honest 
views  rather  than  playing  politics  with  the  situation." 
Judge  McMillan  found  the  discharge  to  be  a  flagrant 
violation  of  a  college  faculty  member's  First  Amend 
ment  right  to  give  honest  answers  to  questions  put  by 
his  supervisors.  McMillan  found  that  the  evidence 
fully  supports  the  contention  that  the  college's  claimed 
reasons  for  terminating  plaintiffs  services  were  "false 
or  contrived."  He  cited  the  following  factors  to  sub- 
stantiate his  finding: 

(1)  In  all  written  evaluations,  Duarte  was  rated 
either  "excellent"  or  "above  average"  by  his  super- 
visors; (2)  this  discharge  occurred  and  the  ratings  of 
others  who  criticized  the  administration  or  signed  peti- 
tions dropped  significantly  after  Duarte  and  they  had 
spoken  out;  (3)  enrollment  in  Duarte's  Spanish  classes 
had  been  larger  and  had  increased  faster  than  the 
enrollment  in  French  classes,  yet  the  French  teacher 
was  retained  and  Duarte  discharged;  (4)  there  were 
unfilled  positions  at  the  time  Duarte  was  terminated; 
and  (5)  there  was  money  available  for  Duarte's  con- 
tinued employment. 
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STUDENT  SEARCHES  WITH  DOGS  UPHELD; 
STRIP  SEARCH  ILLEGAL.  Doe  v.  Renfrow,  475  F. 
Supp.  1012  (N.D.  Ind.  1979). 

Facts:  The  schools  of  Highland,  Indiana,  had  a 
serious  problem  with  drug  abuse  by  students.  The 
superintendent  decided  to  conduct  a  search  of  students 
using  trained  dogs  and  handlers  and  the  police  depart- 
ment, although  no  criminal  investigation  was  to  occur 
because  of  evidence  discovered  during  the  search.  The 
search,  conducted  in  the  junior  and  senior  high  schools, 
involved  canine  teams  that  walked  up  the  aisles  of  each 
classroom  while  students  sat  in  their  seats  with  purses 
and  handbags  on  their  desk  tops.  Each  team  consisted  of 
a  school  administrator  or  teacher,  a  dog,  and  its 
handler.  During  the  inspection,  a  dog  "alerted"  (in- 
dicating the  presence  of  the  odor  of  marijuana)  to 
approximately  50  students.  Each  of  these  students  was 
asked  to  empty  his  or  her  pockets  or  purse.  Body 
searches  were  conducted  on  eleven  students  because  the 
dog  continued  to  alert  after  they  had  emptied  their 
pockets  or  purse.  Drugs  were  found  on  seventeen 
students,  most  of  whom  either  withdrew  or  were 
expelled. 

The  plaintiff,  who  sued  the  school  officials,  police 
chief,  and  dog  trainer,  was  one  of  the  eleven  students  on 
whom  a  body  search  was  conducted.  She  was  escorted  to 
a  nurse's  station  and  asked  to  remove  her  clothing  in  the 
presence  of  two  women,  but  was  permitted  to  turn  her 
back  while  disrobing.  Her  clothing  was  examined  and 
she  was  permitted  to  dress.  No  drugs  were  found.  Later 
it  was  discovered  that  the  plaintiff  had  that  morning 
played  with  her  own  dog,  which  was  in  estrus. 

The  plaintiff  claimed  that  the  search  violated  her 
constitutional  rights  because  (1)  the  aisle-by-aisle  in- 
spection was  a  search  under  the  Fourth  Amendment,  (2) 
the  use  of  dogs  made  the  investigation  a  Fourth 
Amendment  search  and  seizure,  (3)  the  search  of  purses 
and  emptying  of  pockets  on  the  continued  alert  of  the 
dogs  violated  her  Fourth  Amendment  rights,  and  (4)  the 
nude  body  search  conducted  solely  on  the  basis  of  an 
alert  by  trained  drug-detecting  canines  violated  her 
right  to  be  free  from  unreasonable  search  and  seizure. 

Holding:  The  court  upheld  the  validity  of  the  general 
inspection,  the  use  of  dogs,  and  the  pocket  search  but 
declared  the  strip  search  to  be  unlawful.  With  respect  to 
the  general  inspection,  the  court  held  that  disruption  of 
the  normal  routine  and  the  presence  of  police  officials 
and  dogs  in  the  school  were  reasonable  and  did  not 
constitute  a  search  for  purposes  of  the  Fourth  Amend- 
ment. The  court  declared  that  "[s]ince  no  search  was 
performed  up  until  the  time  the  dogs  alerted,  no 
warrant  was  necessary  for  the  initial  observation  by  the 
school  officials."  It  also  declared  that  the  presence  of 
police  officials  did  "not  change  the  action  of  the  school 
officials  from  that  of  supervision  in  loco  parentis  to  that 
of  an  unwarranted  search,"  because  no  police  arrests, 


investigations,  or  prosecutions  were  to  be  initiated  as  a 
result  of  the  inspection. 

In  response  to  the  contention  that  the  dogs'  aisle-by- 
aisle  inspection  constituted  a  Fourth  Amendment 
search,  the  court  found  that  in  a  public  school  setting, 
school  officials  could  justify  the  use  of  dogs  to  detect 
narcotics  on  the  basis  of  increased  drug  use  in  the 
schools.  The  student  in  this  situation  did  not  have  a 
justifiable  expectation  of  privacy  that  would  preclude 
the  use  of  dogs.  The  court  held  (1)  that  school  officials 
would  not  be  held  to  the  probable  cause  standard  of  law 
enforcement  officials  when  using  dogs  and  in  the 
pocket  searches  that  followed,  and  (2)  that  the  lower 
standard  of  "reasonable  cause  to  believe"  applied  when 
the  search  was  conducted  for  legitimate  school  goals 
rather  than  to  discover  evidence  for  criminal  prosecu- 
tion. It  said  that  the  absence  of  information  about  drug 
possession  on  specific  students  did  not  invalidate  the 
use  of  dogs. 

The  court  drew  the  line  at  the  nude  search  "solely 
upon  the  continued  alert  of  a  trained  drug-detecting 

canine "  This  search  it  found  to  be  unreasonable 

even  under  the  lesser  "reasonable  cause  to  believe" 
standard,  because  such  a  search  intrudes  "into  an 
individual's  justifiable  expectation  of  privacy."  The 
dog's  continued  alert  was  held  insufficient  to  justify  the 
search  "because  the  animal  reacts  only  to  the  scent  or 
odor  of  the  marijuana  plant,  not  the  substance  itself." 
Other  than  the  dog's  alert,  no  facts  existed  that  would 
reasonably  lead  the  school  officials  to  believe  that  the 
student  possessed  drugs.  As  a  result,  the  nude  search 
violated  her  Fourth  Amendment  right  against  an 
unreasonable  search  and  seizure. 

The  court  granted  summary  judgment  in  favor  of  the 
police  chief  and  the  dog  handler  and  held  that  the 
school  officials  were  immune  from  liability  for  the  strip 
search  because  they  "acted  in  good  faith"  and  con- 
ducted the  search  "in  an  atmosphere  designed  to  reduce 
to  a  minimum  any  apprehension  or  embarrassment." 
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